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REDACTED

B. Mattel Cannot Show It Will Be Equally Harmed By A Stay

In contrast Mattel will suffer no
“irreparable” harm from a stay. MGA acknowledges the Court’s conclusion that Mattel will
suffer harm based on “past infringement and the high probability of continued acts of
infringement.” (12/3 Order (Dkt 4439) at 13.) But this “harm” is no different from the
inability to exclude others from using the intellectual property, a factor given little weight in

the stay context. Advanced Med., 2005 WL 3454283, at *11 (“While [plaintiff] will lose its

right to exclusivity pending appeal and may suffer some injury to its reputation as a

company that enforces its patent rights, a temporary stay [pending appeal] is not likely to
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toy and doll industries that militated against entering an injunction, Pass & Seymour, Inc. v.
Hubbell, Inc., 532 F. Supp. 2d 418, 434 (N.D.N.Y. 2007) (denying injunction due to “anti-

competitive nature”), also favors a stay. Finally, eliminating Bratz from the marketplace

before the appeal will deprive children of a well-loved product. An Illinois mother recently
wrote to MGA and Mattel expressing anger and frustration that the injunctions will “pull
playmates from the shelves, hearts and imaginations™ of “millions of young children in this
world” and force her to explain to her heartbroken seven-year-old daughter that “Bratz have
to go away and we can’t buy them anymore.” (Kennedy Decl. Ex. A.) She complains that
Mattel is “out of touch with its own consumers” in seeking to eliminate Bratz “at the
expense of our children”: “I find i[t] very disheartening especially since you will be hurting
the very people that Barbie professes to be trying to give a great, imaginative, memorable
childhood to[].” (Id.) She sums up the terrible impact of the orders on the Bratz consumer in
compelling her daughter to “let[] go of what our children find most precious - their toys,
their friends, their playmates” as follows: “taking these items away from our youngest most
venerable (sic) consumers is not only heartless|,] it is greedy and unfair.” (Id.)

IV. MGA’S APPEAL RAISES SUBSTANTIAL QUESTIONS OF LAW

“When the request for a stay is made to a district court, common sense dictates that

the moving party need not persuade the court that it is likely to be reversed on appeal.”
Costco Wholesale Corp. v. Hoen, 2006 WL 2645183, at *2 (W.D. Wash. Sept. 14, 2006).
The Court need not reject its findings to grant a motion to stay and can grant a stay even if it

still “believes [its] ruling was correct.” Davila, 2008 WL 4426669, at *2. So long as

substantial legal questions exist on the appeal, a stay of an injunction pending appeal is
proper. Azurin v. Von Raab, 792 F.2d 914, 915 (9th Cir. 1986) (granting stay pending

appeal where “issues presented on appeal [were] substantial and of public importance™).
MGA carries its burden here by showing the Court “ruled on an admittedly difficult

legal question.” Pac. Merch. Shipping Ass’n v. Cackette, 2007 WL 2914961, at **1-2 (E.D.

Cal. Oct. 5, 2007) (finding “questions of law [were] sufficiently difficult so that the court

[needed to] undertake an analysis of the other factors™); Yosemite Valley, 2007 WL 896154,
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weakness of mind, grief, sickness, or some other incapacity.” Richelle L. v. Roman

Catholic Archbishop of San Francisco, 106 Cal. App. 4th 257, 273 (2003). As a matter of

law, Mattel could not establish a “confidential relationship™ that imposed a fiduciary duty.
Unlike a fiduciary relationship, the existence of a confidential relationship is a question of
fact. Tyler v. Children’s Home Soc’y, 29 Cal. App. 4th 511, 549 (1994); Barbara A v. John
G., 145 Cal. App. 3d 369, 383 (1983). It was error to instruct that as a matter of law Bryant
owed Mattel a fiduciary duty. Due to that error, the finding that MGA induced a breach of

fiduciary duty fails.’® Moreover, given the sizeable authority on the issue supporting
MGA’s arguments, there is also a substantial legal issue on the Court’s determination that
Bryant’s actions went beyond the line separating permissible preparations to compete from

actual competition. See, e.g., Bancroft-Whitney Co. v. Glen, 64 Cal. 2d 327, 346 (1966).

Another substantial legal issue is the MGA Parties’ statute of limitations defense,
which required three separate orders of this Court to resolve. (See Orders of 1/12/07,
5/27/08, and 6/2/08.) The Court’s holding that Mattel’s claims against the MGA Parties
added years after the case began, may benefit from the “relation-back” doctrine, presents a
serious legal question'’ given that Mattel introduced no evidence establishing that it made a
“mistake” concerning the MGA Parties’ identities as required by FRCP Rule 15(c) or that it
was unaware of the MGA Parties’ involvement in the matter as required by California
procedure for substitution of “Doe” defendants. (MGA MSJ Reply (Dkt 2934) at 14-16.)"®

16

The Court’s 4/25/08 Order found a fiduciary duty because Bryant possessed confidential
information (his own inventions) and was in a position to disclose that confidential information to
MGA. If that were all that is required to create a fiduciary duty, every possessor of a confidence
would owe a fiduciary duty. The California Supreme Court has definitively rejected that
proposition. See, e.g., City of Hope, 43 Cal. 4th at 389 (“[A] fiduciary relatlonship is not
necessarily created when one part . . . entrusts a secret invention to another party . .

Mattel’s stale claims cannot be rescued by a post-hoc determination that its 2006 claims
against the MGA Parties relate back to MGA’s procedural intervention as a defendant in December
2004. Further, even if MGA joined the action for all purposes in 2004, Mr. Larian indisputably did
not become involved until Mattel sued him in 2006.

The Court’s determination with respect to inquiry notice, which the Court acknowledged
was “not so clear cut” (5/27/07 Order at 5), also raises substantial legal issues. Despite the
evidence of Mattel’s awareness of Bryant’s creation of Bratz as early as summer of 2001 and no
later than March of 2002, the Court held that Mattel’s duty to inquire into the facts underlying its
claims did not arise until Mattel came to acquire actual knowledge of the facts. (6/2/08 Order at 2.)
The Court did not apply the standard inquiry notice in California, which gets triggered “when...

‘ (cont'd)
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Finally, substantial legal issues are raised by the Court’s ruling in its July 24, 2008
Order (as clarified by its August 15, 2008 Order) that Bryant’s drawings were subject to an
infringement standard of “substantial similarity,” rather than “virtual identity.” (7/24/08
Order (Dkt 4154) at 3-5.) MGA submits that this Court’s decision to apply the “substantial
similarity” standard misapplied Ninth Circuit precedent. After acknowledging that Satava v.
Lowry, 323 F.3d 805 (9th Cir. 2003), which held that the glass-in-glass jellyfish sculpture at
issuc was entitled to merely “thin” protection, was controlling, the Court distinguished the
Satava finding that the sculptures “were unprotected to the extent the physiology of jellyfish
drove the presentation of the sculptures.” (Id. at 4.) However, the Court rejected analogy of
these sculptures to Bryant’s depictions of the human form on the grounds that “[j]elly fish
anatomy is much simpler than human anatomy” and “there are far more variations in
humans (at least that we humans discern).” (Id.) In fact, neither party presented any
evidence on this issue or even presented it as a basis for distinguishing Satava. Moreover,

Satava has been applied by courts to a variety of natural forms."” Whether human anatomy

(cont'd from previous page) BN
[the plaintiff] at least ° uspect|ed| that someone ha[d] done something wrong’ to ...[it].”
Soliman v. Philip Morris Inc., 311 F. 3d 966, 971-72 (9th Cir. 2002) (emphasis added). Relatedly,
allowing Mattel to preclude discovery of its internal investigation while simultaneously relying on
that investigation’s supposed conclusions raises a substantial legal issue. (5/27/08 Order at 7). The
Court’s distinction of that investigation as pertaining only to Diva Starz and Toon Teens in MGA’s
view conflicted with Ninth Circuit precedent. Platt Elec. Supply, Inc. v. EOFF Elec.. Inc., 522 F.3d
1049, 1057 (9th Cir. 2008) (inquiry notice is interpreted “‘to mean not when the plaintiff became
aware of the specific wrong alleged, but when the plaintiff suspected or should have suspected that
an injury was caused by wrongdoing.... A plaintiff need not be aware of the specific facts
necessary to establish a claim since they can be developed in pretrial discovery.””). In addition,
that distinction was undermined by Mattel’s subsequent reliance on evidence relating to Diva Starz
and Toon Teens to prove its case throughout the trial. Indeed, the Court’s rulings in connection
with the inquiry notice issue were sufficiently subject to debate that the Court sought the parties’
assistance in drawing conclusions from its own findings (5/27/08 Order at 9) and vacated a portion
of those findings when it turned out that the Court’s earlier determination as to the accrual date of
Mattel’s copyright claim doomed its timeliness (6/2/08 Order at 3-4 & n.2). The Court's
misinterpretation of inquiry notice also led it erroneously to conclude that, as a matter of law,
Mattel’s claim for copyright infringement against the MGA Parties did not accrue until November
23, 2003 and therefore was timely filed on November 20, 2006. (6/2/08 Order at 4.) Because the

“inquiry [into whether or when a plaintiff should have reasonably discovered infringement] is a
question of fact[,]” this issue should have been submitted to the jury. Goldberg v. Cameron, 482 F.
Supp 2d 1136, 1148 (N.D. Cal. 2007). Thus, the copyright infringement verdict cannot stand.

See, e.g., Aliotti, 831 F.2d at 901 (dlnosaurs) Lucky Break Wishbone Corp. v. Sears,
(cont'd)

22

MGA Parties’ Ex Parte Application And Motion To Stay Pending Appeal - Case No. CV 04-9049 SGL (RNBx)



O W 2 S U A W N

NN NN N N N NN e e e e e e e ek e e
G 2 & W A W N =S O 0 NN AW N = D

Case 2:04-cv-09049-SGL-RNB  Document 4458  Filed 12/11/2008 Page 33 of 35

is more complex than a jellyfish, standard elements of human anatomy in Bryant’s drawings
are relevant to the determination of the protection to be afforded to the drawings. Human
anatomy is “expressed by nature” and “common heritage of human kind,” and “no artist
may use copyright law to prevent others from depicting” it. Id. at 813.

2. The Court’s Rulings During Trial Are Implicated By The Orders
And Present Substantial Questions Of Law

Another substantial legal question is the Court’s apparent conflation of two related,
but distinct, types of ownershipl of a cbﬁyrighted work under the Copyright Act:
(a) ownership of the tangible work itself, and (b) ownership of the copyright in such work.
17 US.C. §202 (“[o]wnership of a copyright, or of any of the exclusive rights under a
copyright, is distinct from ownership of any material object in which the work is
embodied”). During the Phase 1a trial, the Court repeatedly noted that the Phase 1a verdict
would solely be directed to issues of timing of the creation of the Bryant works (whether
they were “created” during Bryant’s tenure at Mattel), and that all issues of copyright
ownership of such works, as the basis for any infringement claims, were reserved for Phase
1b.** Consistent with this dichotomy between timing and ownership, the Court specifically
conformed the verdict form to the language in Bryant’s employment agreement in asking

whether works at issue were “‘conceived or reduced to practice’ — that is, created — by

Carter Bryant, alone or jointly with others, during the period in which he was employed by

(cont'd from previous page)
Roebuck. & Co., 528 F. Supp. 2d 1106, 1123-24 (W.D. Wash. 2007) (turkey wishbone); Dyer v.
Napier, 2006 WL 2730747, at ** 7-9 (D. Ariz. Sept. 25, 2006) (mountain lion); Cosmos Jewelry v.
Po Sun Hon Co., 470 F. Supp. 2d 1072, 1082 (C.D. Cal. 2006) (Plumeria flower); Stanislawski v.
Jordan, 337 F. Supp. 2d 1103, 1116 (E.D. Wis. 2004) (oak leaf and shape of horse). The Court
addressed these cases at trial by stating: “The series of cases that MGA cites in addition to Satava ...
are distinct for the same reason that the Court distinguished Satava. All of these are animal
physiological and nature-based physiological and: structural cases, and they just don’t apply to the
context of dolls.” (Tr. 6203:8-15.) But the Court’s reasoning presents a substantial legal issue
because it blurs the natural physiology being depicted with the tangible item depicting it.

See, e.g., 7/7/08 Tr. 107:5-8 (“The issue for the jury is what was done and when ... the
Court will ultimately have the issue of ownership to decide based on findings in Phase 1-A and, if
necessary, findings in Phase 1-B”); Tr. 4727:24 -28:8 (“All we’re trying to decide in 1-A is what
was conceived or reduced to practice during the particular time period. And 1-B will decide
whether or not these were — there was elements of originality or elements of copyrightability such
that this was actually the ownership ... All we’re deciding is the factual predicate of when these
things came into existence”) (emphasis added). Mattel concurred. (7/7/08 Tr. 102:25-103:3.)
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Mattel.” (Phase 1a Verdict Form (Dkt 4125) No. 1 (emphasis added).)

However, in Phase 1b, the Court appeared to abandon the dichotomy, instead finding
that the copyrights in all of Bryant’s works were owned by Mattel. (Phase 1b Jury Inst. No.
22 (*On Mattel’s copyright infringement claim, Mattel has the burden of proving both of the
following by a preponderance of the evidence ... (1) Mattel is the owner of a valid

copyright;.... As a matter of law, the first element is satisfied because Mattel is the owner of

cach of the items you found were created by Carter Bryant, alone or jointly with others,
while employed by Mattel ...”") (emphasis added).) In doing so, MGA respectfully suggests
that the Court erred in assigning sole copyright ownership of any works which were
authored “jointly” by Bryant and others. 17 U.S.C. §201(a). For jointly authored works,
each author is entitled to copyright ownership. Patry on Copyright §5:7.%"

Likewise, many of the Court’s evidentiary rulings provide sufficiently substantial
legal questions that tip the balance in favor of the stay here. For instance, the Court
excluded any testimony or evidence regarding non-privileged communications from MGA
attorney David Rosenbaum to MGA establishing that Bryant’s attorney, Anne Wang, told
MGA that Bryant created the concept for Bratz at a time he was not working for Mattel (the
“Rosenbaum Evidence”). While conceding that “it’s a close case”, the Court refused to
allow the introduction of the Rosenbaum Evidence absent a waiver of MGA’s attorney-
client privilege in its entirety. (Tr. 7656:10-7658:4 and Tr. 4066:13-17.) MGA repeatedly
argued that an attorney’s communication of facts to a client is not privileged, especially a

communication confirming facts that MGA and Larian had already learned independently,

2 During the Phase 1b trial, MGA addressed the issue of joint authorship as to several items,

including Exhibit 1136A, a preliminary sculpt of the Bratz created for MGA by Margaret Leahy.
Under authorship standards Bryant was, at best, a joint author of the preliminary sculpt. See
Aalmuhammed v. Lee, 202 F.3d 1227, 1232 (9th Cir. 2000). Indeed, Leahy was arguably the sole
author. (See, e.g., Tr. 4144:7-15, 23-24) Thus, the issue of authorshlp of Exhibit 1136A was “a
question of fact for the jury.” See Comment, 9th Cir. Manual of Model Jury Insts. — Civil, No. 17.6
“Copyright Interests — Authorship.” MGA was not given the opportunity to have its arguments on
joint authorship decided on the merits because the Court found that MGA had waived this issue by
failing to present it in the pretrial conference order, summary judgment papers, or during Phase 1a.
(Tr. 6907:24-6909:7.) The MGA Parties dispute this decision, as they included an instruction on
joint authorship in their proposed instructions following the Phase la verdict, once this issue
became apparent. (See MGA Prop. Disp. Phase 1b Jury Inst. (Dkt 4164) at 39.)
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and thus MGA would not waive its privilege or implicate the advice of counsel defense by
introducing testimony from Rosenbaum or Wang or the emails themselves. (See MGA
Opp’n To Mot. For Order Compelling Prod. Of Comme’ns (Dkt. 4067) at 11-24 (describing
procedural history, collecting cases); MGA MIL Opp’n No. 7 (Dkt 3387) at 2-14 (same).)
The Rosenbaum Evidence excluded by the Court may well have convinced the jury that
MGA and Larian verified Bryant’s ownership of Bratz at the time of the contract
negotiations, negating the showing of intent or wrongfulness required by Mattel’s state law
claims, as well as by this Court’s award of constructive trusts. Given that the Court noted
that this issue presents a “close” call, it presents a substantial legal question on appeal.
Finally, substantial legal issues exist as to the validity of the Phase 1a verdict, upon
which all of Mattel’s injunctive relief relies. As this Court is well-aware, MGA sought a
mistrial at the end of Phase 1a in light of evidence of juror bias. In its opinion, the Court,
while recognizing Ninth Circuit precedent in the Sixth Amendment context, declined to
apply the doctrine that the presence of even a single biased juror undermines the validity of
a verdict in the civil context. (See Order'Den\ying Mot. for Mistrial (Dkt 4238) at 8-10.)
The MGA Parties posit that, in light of the fact that they are entitled to a unanimous verdict
on liability, see Jazzabi v. Allstate Ins. Co., 278 F.3d 979, 984-85 (9th Cir. 2002), a single

biased juror is of no less concern under the Seventh Amendment. A question of such
Constitutional magnitude, combined with the accompanying questions regarding the scope
of a court’s permissible inquiry into juror bias (which in this Circuit have been addressed

thus far only in United States v. Henley, 238 F.3d 1111, 1119-20 (9th Cir. 2001)), certainly

merits consideration on appeal and raises the possibility of a different result.
CONCLUSION
For the foregoing reasons, the MGA Parties respectfully request that enforcement of

the December 3 Orders be stayed pending appeal.

DATED: December 9, 2008 SKADDEN; ARPS, SLATE, MEAGHER & FLOM LLP

By: /s/ Thomas J. Nolan
Thomas J. Nolan
Attorneys for the MGA Parties
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